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; 4 HE Eftate of Balnagotom was antiently Part of the Earldom of Roſs. | 
. William Earl of Roſs Brother-in-Law to Robert the Second, King of Stetiand, ſettled the 
Lands and Eſtate of Halragoton on his Brother Hugh Roſs and bis Heirs Male, which Grant was 


mel by a Charter from the King. 


wards, and the Eſtate was all along poſſeſſed by Heirs Male lineally deſcended from the ſaid Hugh 


Purjcularly by Charter in the Lear 1615, the Eſtate of Balnagown was ted to George Roſs then 
Bilnagoton and to his Son David, and to the Heirs Male of their Balke: whom fag to David 
of of Pitcabhny, the Reſpondent's Anceſtor, F the ſaid George Roſ5, and to the Heirs Male 


the ſad Davids Body; whom failing, to Heits Male whatſoever of the Family of Balna- 
Garge Roſs of Balnagown died in the ſaid Year 1615, and he was ſueceeded by his Son the faid David, 
ulled David Roſs the Firſt of Balnagoun, who died in the Year 1620, leaving for his Succeſſor an only Son 
id the Second of Balnageton, then an Infant. > 66 | | 


It and there is Evidence In this Cauſe, that at this early Time, about the 1620, during the In- 
ney of the ſaid David the Second, a Scheme had been laid for procuring to the then Lord Roſs, though 
had no Connection with Roſs of Balnagown, by Blood, Kindred, or otherwiſe than as Fus the ſame 
name, n gratuitous Right of Sueeeſſion to the Eſtate of Balnageton, upon the Failure of the ſaid David 
Infant, and the Heirs Male of his Body, to the Prejudice and Excluſion of the lawful and rightful 
leis Male of the Family, to whom the Eſtate had been linilted for Ages. | 255 


Upon the 28th January 1619, one Alexander Lindſay obtained an Appriſing of the Eſtate of Balragoton for 
—.— e about 2007. Sterling, upon w 123 he took out Charte nd conveyed — 4 riſing 
ah the Lands therein contained to Miiliam Roſs of Anat, who enecuted a Deed in the Nature of a Defeat: 
e, declaring the ſaid Lands and Appriſing to be under perpetual Reverſion and Redemption by David 
Roh of Balnagown and his Heirs Male, upon Payment of 2007. Sterling. This Grant of Reverſion was 
tered in the proper Record, and thereby the Appriſing became redeemable for ever by the Heirs Male 
f che Family upon Payment of 2007. 3 47 . 


Upon the 1 h Tuly 162 2, the then James Lord Rof5 obtained from the ſaid Alexander Lindſay, and his 
1 the Kad Villan Roſs, a Conveyance of Lindſay's Appriſing aſoreſaid, and was thereupoa in- 


Janes Lord Roß, upon a Recital that he had received full Payment of the ums in the aforeſaid Ap- 
piling, conveyed the ſame to David Roſs the ſecond of Balnagorn, and the Heirs Male of his Body 
wich failing; to return to the Lord Refs, his Heirs and Aſſigns. | 


 Arzander Lindſay, notwithſtanding he had been diveſted of the aforeſaid Apptiſing in Manner above re- 
ted, and che Appriſing had been paid and extinguiſh:d, granted a new Procuratory, for reſigning the 
Eltate lppriſed, in Favours of William Lord Roſs, eldeſt Son of the faid James Lord Roſs; whereupon a 
Charter ok Appriſing, was taken our, and Lord William infeoffed, and he thereupon executed a Difpoſition 
of Tad Apprifing to David Roſs the Second of Balnagown; and the ſaid William Lord Roſs having dicd, 
is Brother Robert Lord Roſs made a new (Conveyance of the Appriſing, and thereupon a Charter of 
*pprifing was taken our, containing a Grant of the Eſtate'to David Roſs the Second of Balnagown, and 
de Heirs Male of his Body; which failing, to return to Robert Lord Roſs his Heirs and Aſſigns. 


It does not appear, that any ſubſequent Title, in the Perſon of any one of the Family of Balnagown, was 
"mefed with, or that any Title was ever made up to, or under this Charter of appriſing, of Meſne Con- 
ances thereof, or that any Uſe whatloever was made thereof, as a Title, or Inveſtiture of the Eſtate. 

s not any Evidence in this Cauſe, that ever there was any Privity on the Part of the ſaid David 


the ſaid David Roſs ever accepted or made any Uk: of the Conveyances and Charter above recited, which 
Lord Roſs had made and paſſed, of the Eſtate of Balnagown, with a Clauſe of Return to himſelf, his Heirs, 
and ns: Rut it does appear, that the faid Clauſe of Return has all along, from the Date thereof, downward, 
"hop undred Years, or more, been diſregarded, neglected, overlooked, and relinquiſhed, not only by the 
imily of Roſs of Balnagoton, but alſo by Lord Roſs's own Family: Inſomuch, that if it could be ſuppoſed to 
been orig nally effectual io alter the antient Inveſtitures of the Eſtate, and to exclude the Limitation to 
Wer 1 3k D | . 


* 


The Limitation to Heirs Male was continued in the Nn for ſeveral hundred Years | 


Th the ſecond of. Balnagown, to the inſerting of the abovementioned Clauſe of Return to Lord Ry, or 
t 


* 
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Heirs male, it muſt have entirely loſt its Force by Length of Time: It was 7 ſcents 4 edby a, *N 
 nagown, for the Titles of the Eſtate of Balnagoton, ſubſe quent to the ſaid Clauſe of Return, and all Gabe. 
anken relative to ſuch ſubſequent” Titles, were taken and limited to Roſs of Balnagetn, and his He: Yancey 
q . agrerable t the fortyer Inyeſtitures, without.a Word, of any, Retufn, Ris or Limitation to 8 
1 his Heirs, or Atfigns, and without any Pretenſion ſet up on the Part of Lord Roſs, or of any P — Ros, 

ing under him: And tuppoſing the ſaid Clauſe of Return to have had any Force originally, it _ 
diſable David Roſs the ſecond of Balnagown, or any other Heir of that Family, veſted with the ER. not 
alter the Courſe of 1 laid down, by the Clauſe of Return, and to te- eſtabliſh ihe anticht 1 120 
to the rightful Heirs male of the Family; and this wa, done accordingly, by a 'Vaiicty of ſubſequen, 75 
and Conveyances as will be ſeen from what is to be hereaſtes Te fort. tle 


A GALE AIST) 
1657, July zz. Uponthe 11th of 1657, David Roſs of Balnagown, the third of that Name, being a M; 
Age: David Roſs of 2 2 found, by a Jury o ihe moſt eminent Gentlemen of = —.— under 
Oath, to be the neareſt Agnat (that is, the neareſt Relation by the Father) ta the ſaid, David Raſs Ar 
Balnagown, and 1h: Piſon who would ſured to bim in caſe of bin Death: without Iſue and he was 30 5 by 
15 ingly gt and retoured Thtor (Guardian) to the Minor, agrecable to the Law and Practice of — 
in ſuch Caſe. | 2 


* oa. 1. Upon the 11th of Odober, 1657, David Roſs the third of Balnagown, was ſerved and tetoured H. 
male to his Father, in the Eſtate of Balnagown, without any Reference to the Charter of 1648,” or 15 
| Notice taken thereof, 3 r 5 
. + Tn the Year 1666 David the third married Lady 4me Stewart, Siſter to the Earl of aur, and j . 
Marriage» Articles, ſeveral Parts of the Eſtate of Balnagoton were ſettled upon the Heirs male whitfoeyer f 

the ſaid David. | 


7 


1667, Aug, 2g: © Upon the 19th of Ag, 1667, David the third took out a. Charter, from, the Biſhop of Roſs, * fach 
| Party of the Eſtate of Baluagoum as held of the Biſhop, granting the ſame to the laid David Refi. ang 
his Hei:s male. | ; 


\ The Marriage between David the Third of Balnagoton. and Lady Anne Stewart ſubſiſled ſeveral Yea 
without Iſſue. The Lady, being the Siſter of Alexander Earl of Murray, Secretary of State to King Jan. 
the Second, and a Man of great Note and Power in thoſe Days, had by herſelf, and her Friends, an u. 
limited Influence over her "Huſband, who being a Man of a weak Underſtanding, and Facility of Tem. 
„ eaſy to be impoſed upon by thoſe who had an Opportunity to gain an Aſccndant over him, thecchy 

Revs 4 Prog to v5 gd ana diſpoſed to take Advantage of his - Weakneſs, BY , | 


The Eſtate was upwards of 1000 J. Sterling of yearly Rent, ſubject to Mottgages to the Extent o 
about 3000 J. Sterling, and to ſome Appriſings for inconſiderable Sums. But the Woods upon theſ: 
Lands were much more than ſufficient to redeem the Mortgages, and to clear the Eltate of every lu 


163;, May 22 © "David Naß of own was made to execute a moſt extraordinary Deed of Settlement cf his whole 
| Eſtate. He recites that Alexander Earl of Murray, in Name and Behalf of Francis Stewart, tis 
„ youngeſt San, had advanced and paid to Balnagown the Sum of x5000 Merks Scots (8 337. 65. 8d. Ster- 
90 ling) wherefore, and for certain other Cauſes and Conſiderations him thereto moving, the ſad 
* David Roſs became bound and obliged to, reſign his whole Lands and Eſtate of Balragorrn to 
e himſelf in Liferent, and to the faid Francis Stewart, and the Heirs Male of his Body, in Fee. Re- 
% mainder to the Heirs Male to be procreated of Lady Anne Stewart's Body, in any other Mat- 
te riage| with certain Remainders over.“ Proviſo: That the faid Eſtate ſhall be redeemable from 
« the ſaid Francis Stewart, and his Heirs Male and Aſſigns aforeſaid, within the Space of Two 
« Years after the ſaid David Roſs's Deceaſe, by the Heirs Male of his own Body, by Payment 
or Confignation of an Angel of Gold, together with the aforeſaid Sum of 15000 Merks Scot;, 
« and annual rent thereof, and of all other Sums which the ſaid Earl or his ſaid Son ſhould 
* happen, to pay or advance to Balnagown, or his Creditors with annual rent thereof.“ 


0 ++ %* 
- 


* 


This Deed contains many other Clauſes and Proviſos equally irrational and abſurd : But, - from 
the general Complexion thereof, the following Abſurdities are evident, Firſt, That for a Sum 
leſs. e one Year's Rent, and which Sum does not appear to have been truly advanced, David 
Roſs of Balnagoum was thereby made to diveſt himſelf of the Fee of his Eſtate, and to reduce 
himſelf to the State of a naked Liferenter, without having it in his Power to charge it with one 
Farthing of Debt on any Cauſe or Occaſion however neceſſary and juſt, Secondly, That he ws 
thereby made to diſinherit his whole Kindred and Relations, the natural and lineal Repreſentatives 
of this antient Family, Thirdly, That his own Daughters were thereby for ever excluded from the 
Succeſſion, . Fourthly, That the Faculty of Redemption thereby granted to the Heirs Male of 
David Roſs of Balnagown's Body was limited and confined to the Space of two Years after | 
Death. Fifthly, that the Fee of the | Eſtate was thereby | graffted, firſt, to Mr. Francis Stewart, + 
younger Son of the Earl of Murray, an abſolute Stranger to the Family of 'Balnagowwn, and tit 
Heirs Male of his Body, Remainder to the Heirs Male to be procreate of Lady Arne Stewart's 
Body of any after Marriage, And in the laſt Place, That David Roſs of Balnagown was therebf 
| taken bound in abſolute Warranty of the Grant, under certain Exceptions, particularly of the Ladys 
Liferent, and of the Mortgages affecting Part of the Eſtate; ſo that every Circumſtance of the 
| Caſe, and the Nature of the Thing ſpeaks, that the Deed was elicited from the Grantor by tbe 
Influence and, Addreſs of the Lady and her Friends. 


The Deed of 1685 is not the only Inſtance of the Influence Lady Anne Stewart and her Friends 
had over her, Huſband. By her Marriage Contract, ſhe- was provided to a Jointure of about 
2000 Merks per , 4 this, was gradually increaſed by. repeated Grants, from Year to Year, cl 
' ſhe had ſecured, herſelf. in the Liferent of her Huſband's whole Eſtate, excepting ſuch Parts here 


of as had been mortgaged. 


1686, Dec. 16; In order to fortify the Deed of Settlement of 1685, an Obligation * taken from the ſaid Davia 


Roſs, wherein he declares, upon bis Honour, and ſwears upon his Soul and Conſcience, that he _ 


do; ay Fact or: Deed; in Prejudice. of the aforeſaid Right 


of his Son, ſhould require for the further Security of the aforeſaid Diſpoſition. Accordingly 
'he Eatl of Marray not relying on a diret᷑t Conveyance fromio-weak a Map is Balyagown was, tool fro! 
vim a Bond for 36, O00 Merks (2000 f. Sterling): under à Defeazance from the Earl declaring the Bond 
vas granted for ſtrengthening the Tailzic made by Bainagown. to Mr. Francis Siewart the Earl's Som. 


1 121 IA 2s 144 ; 8 8 Lf I 5 1 21 „ a 2 1 n e = Ts. 4432 
"Thus Matters ſtood when, about the Year 1690, the then William Lord Roſs, who was not the Heir 


whatſoever, or Aſſignee of that Lord Roſs to whom the pretended Right of Return was laid down 
in the Charter of Appriſing of 1648, and who, any more than that Lord Roſs had no Relation or 
Connection with Roſs of Baluagotm further than carrying the ſame Sur name; formed a Scheme to defeat 
the Settlement of 21685, and to ſecure the Eſtate to himſelf and his Family: = F=4 
This. Scheme was conducted with great Art and Addreſs; but it appears, from a Vatiety of 
Documents which have been lately diſcovered, particularly from original Letters of Corceſpon- 
dence, that Lord Roſs begun his Scheme, by ſuggeſting to David Roſs of Balnagown Sentiments of 
Diſguſt at the Settlement he had made on Mr. Francis Stewart, as highly prejudicial to his own 
latereſt, and that of his family: That the like Suggeſtions were made to ſeveral of the Surname 
of Roß, the Cadets or Deſcendants of Bainagown's Family, who were - prevailed upon to enter into 
Lord Roſs's Views, and to remonſtrate againit the Settlement of 1685, and to ſollicit a new S-t- 
tlement on Lord Roſs; that ſuch of the Name of Raſt and others, who had moſt of Balnggown's 
Confidence, and the Direction of bis Affairs, were, by Promiſes of Rewards, gained over by Lord 


Roſs to betray the Trult and Confidence that David of Balnagown had repoſed in them; and 


that a reverend Clergyman in thoſe Parts, who had been in great Favour with Lady Anne Stew- 
art, having, by Promiſe of Rewards, become principal Actor in effectuating Lord Roſs's Scheme, 
contributed greatly, by his Influence upon Lady Anne Stuart, to get David Roſs of Balnagown to 
abandon and throw up the Settlement of 1685, and to conſent to a new Settlement to Lord Roſs ; 
and that thoſe Promiſes and Sollicitations were enforced by the ſpecious Pretences of ſtrengthening 
1 Religion in thoſe Parts, and aggrandizing the whole Name of Roſs by the Power 

ich Lord Ro/s would have, and by the good Offices and Favours he would confer upon them, after 
bring poſſeſſed of the Eſtate of Balnagown. - e 


Accordingly, by Deed of this Date, David Roſs of Balnagown and Mr. Francis Stewart for 
their reſpective Rights and Intereſts, in Conſideration of 63,000 Merks Scots, (3500!. Sterling) 


oranted by Lord Roſs to Mr. Francis Stewart, for relieving him of the Conſequences of the Set- 
tlement of 168 5, Became bound and obliged to reſign not only the whole Eſtate of Balnagown, but 
al ther Lands which the ſaid David Roſs. might thereafter purchaſe or acquire during bis Life, or 
which ould bappen 10 pertain to him the Time of bis Deceaſe, in Favours of the ſaid David Roſs 
« himſelf in Liferent, and the faid William Lord Roſs, and the Heirs Male of his Body in Fee; 
TRemaindet to any other Perſon that David Roſs ſhould nominate by a Writing under his Hand 
«at any Time in his Life,” Proviſo, That the ſame ſhould be redeemable from the Lord 
4 Roſs and his foreſaids within Two Years after the Deceaſe of the ſaid David Roſs of Balna- 
« hn, by the Heirs Male lawfully to be procreated of his Body, by Payment or Conſignation 
« of a Guinea of Gold, and of the aforeſaid Sum of 63,000 Merks Scots and Intereſt thereof, 
« and of all other Sums which the ſaid Lord Roſs or his Heirs ſhould happen to pay to the ſaid 
David Roſs or his Creditors, with Intereſt from the Time of Advancement.” And this Diſpo- 
© contains the like Clauſe as the Deed of 1685, of abſolute Warranty on the Part of Balna- 
Wn, with the like Exceptions of Lady Anne Stewar!'s Liferent, and of the Mortgages affectin 
the ſaid Eſtate ; which, by the Redemption of ſome of theſe Mortgages, were then reduced to a third 
leſs than what they amounted to in the Year 1683. But Lord Roſs not chuſing to rely on any direct 
Conveyance from Balnagown, took alſo from him a Bond for 16000 J. Scots (1333 J. 65. 8 d. Sterling) 
oe ſame. Date with the Diſpoſition, and, a few Days after, another Bond for 26000 J. Scots, (2133 /. 
i. 8 d. Sterling) both under Back-bond or Defeazance by Lord Roſs, declaring that no Money was ad- 
vanced, but that the Bonds were granted only for ſtrengthening the Diſpoſition to Lord Roſs. 


There is this material Difference between the two Deeds 1685 and 1706, though both 
were Elicited and obtained by the ſame undue Means, that the Settlement 4685 was limited and 
confined to the Eſtate of Balnagown, as it then ſtood; fo that all after , Acquiſitions and Pur- 
chaſes, if an ſuch there had been, would have remained with Balnagoren, deſcendible to his right 
Heirs, or \diſpoſable by him at Pleaſure z but by the Deed of 1706, for the trifling Sum of 63,000 
Merks, paid by Lord Roſs. to Mr. Francis Stewart without any, Conſideration whatever given to 


Balnazown himſelf, Balnagown was not only induced to concur in a-new Conveyance of that Eſ- 


ute, with abſolute Warranty, to Lord Roſs and the Heirs Male of his Body, thereby reducing 
bimſelf 10 the State of a. naked. Liferenter, but, which is ſtill more extraordinary, was made to ſct- 
de and diſpone every other Eſtate which he ſhould. thereafter acquire or ſucceed to, or which ſhould 
Fran to him at his Death, to Lord Roſs, and the Heirs Male of his Body, with a Faculty of 
Aedetyption to the Heirs , Male of Balnagown's Body, and none other. And that only within the 
pe of Two Years after Balnagown's, Death, So that every Abſurdity ariſing from the Settlement 
bs, is chargeable with equal Force upon the Derd of 1706. 


|; Mares did not reſt here ; the Settlement of 1706, went no further than to grant the Fee to the 
firs Male of Lord Roſ5's Body, whereby, upon their Failure (and which Event now exiſts) the Eſtate 


_ have returned to David Roſi of Ney himſelf and his right Heirs ; therefore in order to ſtrip 
l 


: : 


vid 'Roſs and his right. Heirs even of this Chance, he was, of this Date, prevailed upon without any 
"auable Conſideration, to execute a new Settlement of bis Eſtate on Lord Refs, and che Heirs Male of 


3 


6 - 
+. * 


Body in Fee; Remainder to the youngeſt Sons of Lord eden three nern in their Ofder of 


be, and the Heirs Male of their reſpective Bodies; Remainder to Major- General Roſs, Brother to 
* ate; Remainder to Lord Roſys Heirs and Aſligns whatſoever, 


dr here fell remained one Subject, which was too valuable to allow David Roſs o retaln. By Contract 


Sale with certain Merchants he had recently fold twelve Thouſand Fir Trees, at the agreed Price of 


*. 5000 l. Sterling. By Deed of this Date he was made to align the Contract to Lord Rojs. 


And 


t and ſubſcribe any other Deed or Writing that the fad 


guid ty Lord Roſs 4 Mr. Francis Stewart, and of an Obligement of Relief, of the ſame Date, 


Lord Roſs, and the Heirs Male of his Body; Remainder to any other Perſon Balnagown ſhould . 


EEO ere —— 


att R an Io >! Mick * 
Ark the. Beg Reginoiog 0 of abe. Year 1710, f pen ere «fron W Cons 18 *j 


TE Tk Brecher, General FP: Tot - brojyving 5 a. fourth Cobveyance ang Seitdem ent 
heh on the. General, hlaſclf,” upon. ſuch Conßideratiom ro 17 by N to . 
ord R 5, 45 * had agreed opon : For if they could but agree between themſel-es, Expe. 


W oF Ge * e e e Gon 
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j upon the ih 
17105 and by Die of N no earlier de b 0 April, x 1. „ The fad wk, 


Willa 
40 Roſs, with Conſent of George Maſter of Rof hi Sog. nd Dewi Roſt of Balnagown, for the; ® Lor 


er ref 
« tive Rights and Intereſts; upon 4 Rec Hdvantel und pdid to the faid 22 


„Lord Roſs, his Biothet; the Sum of 500 |. Ay of * — diſponed, to and in Fav 
« the aid Genera Charler Roſs and bis Hiirs d e whit ſorver Laie. 7 4 irredeemably, th : ark | 
« and Eſtate of Bainapown, reſerving to Bu hereof, and to Lady LS Slttoar: 
ber eventual Liferent to ſuch Parts thereof to which ſhe ſtood provided; and Balntigown becomes the; 
© bound and-obliged to deliver up to the ſaid General Charles Roſs and his aforeſaids, an Inyenzory of 
the whole Writings and Titles of the faid' Lands and Eſtate, and ſo many of the Wuttig 8. themlelyes | 
„as will make a ſuicient Progreſs for forty Yeats, and to make the origin * Decds fo 
« and 2 1 ro them whenever they ſhall have Geenen therefore.” | 


By this Train 6f Deeds Dori Roß of Bul gradually Arp & his Eftare, a "_ 10 
he chen polleſſed, as what he fhould afterwards eh or d to, for the trifling Sum of 1 we 
| Merks Scots, fail to have been paid tb him by the Earl of 4. ih he Year 168 5, but which doe; 
not appear to have been By the Settlement of 165 5, the Fee of the Eſtate was diſponed to Mr 
Francis Stewart, and the Heirs Male of his Body; Retnainder to the Heirs Mile of Lad he Stars 
Body of any ſubſequent Manage The ſubſequent Remainders were to the Heits Male of Balnagoun's own 
Family, and by Virtue of che total Liferent reſerved to Balnagown bitnfelf, he had the abſoluie red 
cuiting, ſelling and diſpoſing of the valuable Woods upon bis Eſtate. 


By the Settlement 1 706 he 3 is made to execute a 

5 Remainder to Cock other Heirs as 3 kimſelf flog 
F LOT Lands and Herita rage, which | at 10 

| os Fa bars raw fr ſo Ext dritiry rant 


1 June cg. 


1 


Grant to Lot Roſs ho 4 1 Male of his 
not only of the ancient Family 
ime in SLE OY Out. ch faceted toy dad 


was 6 Merks 10 the Lord 
aß 1 3000 A 6 by Roſs 


5. cis 8 A Pctiny to 1 If —— By de! 1707, he is made to 
57 Gta ut * the you r 5550 f 8 oy s thirer ter, pak der to. General Ris 
« -.and 1 55 ale of his Badly: hy the other 07 and , 170 makes over to Lotd Ry; the 
Cont 59690 85 "for the. be e ofand T * growing on ſaid Land 

| C 


| che whole, by the Dekd f 5575 2 is a to execute an abfbjure irredeetndble Diſpoſition, 
| are; $0 General Ro 7 his Heits and Altigns wharfoever; in Ebiſiderdtioh of the Sehen mk 
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It appedts from the Lietters of baderice Write upon the Occilibn; bt gurke, whit and eaſy 
as he was; had been reffa&tory to execute the Diſpoſition do Gedefal . z that he Was not preyail- 
ed with to execute the farne.till he was on Death bed and in riremis, when RI of Eafterfearn, who had 
been the Ttuſtee and ,Confident both of William Lord Rſs and the General, in obtaining all the 


Deeds grotm the weak Man under tlie Maſk of Friendfhip, made his tft ant utrriolt Effort, una thereby 
got David Ruf to ſign.” | 


ES Generdl R of chis Dke, wr 0 Kr of r, ora, teferrin te Nüvies th ſhout from 
POO Ibn Chr, th Getierals Agent. Ys of Zehnte, 8 3 


ingly, Jobe Chriſtie, by. etter of this Date, accompanying the aforeſaid Di dus, which was 

15 Dec. 1710. anch ed to oſs of Ex erfearn, in order that he might prev: npaning the Ron to ute che ſame, among 
other 5 , of Eaſterfturn this remarkable Taftroction, 1 To make Enquiry where any old 

« N or Agent 0 A g could be procured: z. and = none fuch could be found, that Tun 

« tho d look 25 formerly paid and fetired, and upon the Diſcharges formerly granted, 

« "ſhould procufe Conveyances herebf in the Names of Ti Tribes: ed ta Point re 1 oo Both Secrecy and 


ind can be recomme | 4 
* e A . to none but one of 2 Prudence and 'Zeal for the S 


get m the Ev ord nb 1 by Tor 


_ 1 8 0 tiſt Mie * * Moe be ts on the Part of the General, the Di poſition, tho” ſigned 
by -BaMaypor, ſhbutd' remrinirt depoſited in the Hayds of Sir William Gordon of Dalfolly, anoiher Confident 
of the Generale The Articles thus 'by Zaſterſehun were in Reality of no Wage or Import 
to Balna ys” the deſired Effect of ny the weak Man, and of ing um believe Zaſter- 
n fear; * ok Friend, © | | | uy 

Aries Ea ation wer cordi iy ae out in the Hand- writing of Eaſter gan, and were ſub- 
ſcribed b F F Ehe. and 5 tian Go oy, the Depoſitary, u upon the 5th of EG bh 11. This Strata- 
em 0 ticles of Depoſitation, kad the deſired et. 1 7 * own, of the 


me : uted x "he wh wipe e to General Ra, and 80 was e in. Sir len Grin, 
ands. I <5 | 

David Ref; of Balnagown died in a few "Days after executing the laſt CITE "Deed to NEW Roſs; 
and. Sir William Gordon delivered up the Diſpoſition to the Ge eral, It appears fiom the Letters of 'Cor- 
reſpondence between General Roſs and 8 of Eaſterſearn, that the e by particular Iaſtructions * 
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Reſpondernꝰs 
Seerets of the above Tratifitions, or the Fraud and Circumvention under which 


The 


ie 


ſeveral Perc had 


„ Seen Ney, who hid no Ille of tis ben B. y, made a Tailzie of che Eſtate, and tbefchh ſettled the 
mme on Ger Webee Charles Roſs, fcb Son to George Lord Roſs, and. che Hows 5 of his 
Body, with many Remainders over, under ſtrict, prohibicory, irritant arid late Clauſes. The General 
died in the Year 1732, and Charles Roſs entered upon the Eſtate, under the General's Tailzie. 


The" Reſpotident, san ur Rep of Pitcalny, the Heit Male of Dovid Refs of Babnggoon, having te. 
witrel Many ofigital Letters ol Writings, and thereby Jiſcovered the whole Combined " Fraud 100 


FT 
'T 


8 by which the Eſtate of Balnagoum was taken from the right Owners, he reſolved to ſuc 
0 en T et ed adele 6 


le gtanted a Truſt Bond to the other 7 % David Roß, wh thereupoh ted ah Kcjhdtcation 
Wand dum "as charged to Enter Heit to David Raft of g's (rt, Jaſt deeded Bis Falter, David Roſs 
the ſecond of Balnugown, his Grandfarhetr, "David the firſt, and bis Great-grandfather Gorge Roſs of Bal- 
nagoron, and other his Anceſtors ; and upon that Title, he brought an Action of Reduction, Improbation, 
and Declarator in the Court of Seſſion, againſt the aforeſaid Charles Ros and others, having fateteſt in, 
«Title wo claim under all, or avy of the aboye-rec , or under any Bontls, Johibirions, apprilings, 
Adjudications, Diſpoſitions, Charters, Tnfeoffments, and other Rights and Diligences a dee the fad 
Elate, or bet Purſuer was 3 to call and inſiſt 7 Exhibition N jon, and to 
.exmeate.the Eſtate of all Incumbrances ; and the general Reaſons of Reduction inſiſted upon on the Part 
.of rhe Fusſuer were, the Facility and Weakneſs of David Raſ, the Grantor of, the Deals, articularly 
e th Irrationalty ond Abſurdity thereof, and the Enorm Lefion which the nd i whole 
Family thereby faſtained, and the Fraud and Circumvention by which the Desde had been elicited and obtained. 
r J Ae aorta £4 013 n EF BY WEE 
% The Lords of Seffion, by Interlocutor of this Date, © Saftained the PurſuePs active Title, and alligned 
a. * g Day to the Defendants, to ſatisfy the Production of Writings traved by the forefatd Summons, 
Charles Raf, who wis then in polieflion:of the Ftate, apprared eo the Suit, and took upon him the 
dem of the Defence z and 8 Proceedings before the Lord Dun, Ordinary, e Tg be 
recited, the Reſpondent exhibited a Condeſcendance, or Particular, of the Facts and Circumſtances which 
he offered to prove in ſupport, of his general Reaſons of Reduction. He therein ſet forth, that David 
Ro, of, 1 was 2 weak. Man, was held and-reputed to be ſo by all who knew him, and was under 


* 1b 4 


* 


, ben! his Wife, and Mr. Stewart, the Clergyman. He ſet forth the Irrationaliky of the ſeveral 
Deeds in queſtion, and the. Abſurdity of ſeveral Parts and Clauſes thereof, and the Fraud, Impoſition, and 


Leſion thereby put upon Navin Roſs and his Family: Andi then he ſer forth, that illiam Lord Roſs en- 
'gaged 1 —— of the Name of Roſs, by Promilcs of Rewards, and of making'them great, 9 
ſuade David Roſs of Balnagown to ſettle his Eſtate on Lord Roſs, under the Pretence of advancing the Name 
of Roſs in, general, as well as the Preſbyterian Religion; and that the Clergy were made to engage in the 
zo particularly Mr. Muliam Stewart, Who undertook to bring over Balnagoun's Wife to Lord 


ed wie) 1 T3 | 4 * | . 0 52 | | ; 1 . a 
"i, Anſwers were put in by Cbarles Rofs to the above Condeſoendance, whereupon the Lord Ordinary took 
the | ule to report to the whole Court. 3 w 


1 Lafc ons were given in by both Parties; and as Charles Roſs, the Defendant, had excepted to the Re- 
pondeat's Condeſcendance, as too general, and not ſufficiently explicit, with reſpect to the particular Facts 
tat were meant to be proved, the Reſponcents, in their Information, endeavoured to'remove.that Excep- 
on. by a ſpecial Reference to, and Recital of, many original Letters of Correſpondence which they had then 
ö beppily giſeovrred: bat che Court did not, at that Time, thiak the ſaid Condeſcendante ſufficient. 


be, ae ene d. e einig e: lawgen 2 ion . 

. Or report, of the Lord Hun, the Liords of Selon, by heir Interlocutor of this. Date, Ggned the gth of 

— A” found that the Purſper, Alexander Roſs of Pitcalny,..as, Heir Male of the deceaſed David 
1 of 4g9mn, or as having Right to the Adjudication led agaiaſt him the ſaid Alexander, as charged 

4, ter Kei 10 the ſaid deceaſed David Roſs, by David Roſs Writer in Ediniurgh, has no ſufficient Title 


| nc uld not ſucceed as Heir Male to him, and whereof the Succeſſion 1s deviſed to 
a different Series of Heirs. | 
5 Bux fog RRR e fd Beoid Aku in 
10 e ee 22 28 l e g £ 9' 5544 ay: > ASL n r n N Ka 
* Rais 6p. .the Suceellgn.of he Lands: a others therein contained is de viſed to the ſaid David Rah, his 
Weer. 37and therefore ſuſtained the Purſuer's Title, in fo far as concerns theſe Lands, and xæpolled 
| the Defence of Preſcription, _ wr | * 


« © Bit found the Qpaligeations of Fraud ad Circumvention, and particvlafiy of the Fadllityand Weak: 
40 neſs of the ſaid David- Roſs of Balnagown, condeſcended on by the Purſuer, are not ſufficient for allow- 
ung a Proof, even before Anſwer, of the ſaid Qualifications, aſter ſo great a diſtance of Time, and afrer 
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Was bf un ihd6fent inactive Diſpolition ; he had ng ppor and tþ diſcover | 
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. 0 Car on this in fo far as concerns ſuch Lands or Parts of the Eſtate of the ſaid David Roſs, 


B | „the. 


— — 
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pan eee Sed Preach th. Tn 


* the Deach of the ſaid Dovid Rſs of B. 1 
now quarrelled, and remitted to the Lord Dun, Ordinary in the Cauſe, ito:prgctediaccordingly.? .. 


Tr᷑be firſt Part of the Imerlocutor very propetly foupd.che general Rule or Propaſicion thereby efatyig 
Bü. e Tie have of the:Eftate, «whereofiGeveral Ro/5-had,gpt.Foſſellian yin menner abov eſtabliſheq. 


were withheld; by the Defendant, ſo that it could nox,appear-what Parts, pf the Eſtate ſtood: devifed to Heir, 
male, or ta a different Series of Heirs, that ſirſt Part R 
other Ef&e& than to fix and eſtabliſh the general Rule or Fropoſition, that the Reſpondent'a Title, unde. 
the Adjudication led againſt him as Heir male, as not ſuffcient in regard c any Far ol the Eftare, ;- 
ſuch there wat, that Rood limited and deviſed to Heirs whatſoever. The Reſpondent therefore, did not . 
claim againſt that Part of the Interlocutor, which he had no Occaſion to * ba as it. did not exclude 
him from any Part of the Eſtate which was deviſed to Heirs male; or was not itd to Heirs, whatſoever 
or to a Series of Heirs, different from Heirs male. 


And agreeably to the Nature of the Reſpondent's Right as Heir male, the ſecond Part of he FEOF 


tor ſuſtains the Reſpondent's Title, ſo far as concerns the Lands contained. in;the-Charter of 1667, and rep), 
the Defence of Preſcription. | foe yds 


Notwithſtanding which, the Lords of Seſſion, by the laſt Part of the laterlocucor, were pleaſed to refuſe 
| a Proof before Anſwer of the Qualifications of Fraud and Circumvention, and of the Facility and Weaknes 
of the Grantor of the Deeds in queſtion, and of the Leſion ſoſtained thereby, ov 


The Reſpondent preferred a Petition againſt the laſt Part bf the Interlocuctr,” and prayed to be allowed 

a Proof, before Anſwer, of the Reaſons of Reduction, agreeable to the canſtant and uniform Practice in 

all Proceſſes of the like Nature; but the Petition was refuſed by Interlocutor of this Date, by a Mzjo- 
„„ Te ore gr or ren 

In the following Proceedings, before the Lord Ordinary, the Reſpondent exhibited an additional and x 

more, ſpecial Condeſcendance of the Qualifications he offered to proye in ſupport of his general Reaſons of 

Reduction. He therein ſet forth a Variety of new Facts and Circumſtances, whicn had not been contained 

in his original Condeſcendance, and many of thoſe new and particular Facts being in Subſtance ſet forth aboye, 

= 9 Cale are. mee 20; be repelled ee , 1 10d), 0046 n 10919917 


Charles Roſs having put in his Anſwers to the ſaid adfiticyal Condeſcthdinice, the Lord Ordinary, by 


Interlocutor of 29 November, 1741, made Aviſandum' ts tarnfelf, with the faid additional Condeſcendance 
and Anſwers, r emSEmwonmne POTTED NG * : 


: 


* 
i . 3 


, 
* 


29 Nov. 1741. 
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But the fuid Charles Roſs, afraid of the Conſequences bf à Proof, having pleaded his Privilege of Par- 
Leere. Varnent, the Lord Ordinary," by Intetlocutor of 30 Noventb# 174 1, „ Süberceded adviſing ſaid Conde 
4 ſcendance and Anſwers fo long as the Defendant's Privilege as a Member of the Houſe of Commons 
* continued;” By this the Reſpondent's Proceedings were during the Refidue of Charles Roſs's Life, 
He died in the Year 1745, and then the Reſpondent's Proceedings were ſtayed by the Trouble's and Diſ- 
orders occaſioned by the Rebellion of 174. 
After the Death of Charles Roſs, his Father George Lord Roſs took the Eſtate, and he dying ſoon there- 
| after, his eldeſt Son, William, the laft Lord Rah, twuk the Eſtate; and he foon thereafter dying without 


Thereypon Sir Alexander Gilmour, and the Appellant, Colonel James Loctbart, as the next remainder Men 
under General Roſs's Tailzie of 1727, claimed the Eſtate of Balnagotm, and the Reſpondent revived his 
Suit which had abated under the Circumſtances already mentioned, Both Sir Alexander Gilmour and the 
Appellant appeared as Defendants to the Reſpondent's revived Suit, and pleaded a Stay of the Reſpondent's 
Proceedings until a Year ſhould be elapſed from the Death of Lord Roſs," the laſt Poſſeſſor, commonly 

called the Annus deliber and. een yo 099 0 ee ionen. 
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The Court did accordingly ſtay the Reſpondent's Proceedings: But as by means of this Delay, there was 
an apparent hazard, that Part of the Reſpondent's Proofs might periſn by the Death of his oldeft and moſt ma- 
terial Witneſſes, who had been perſonally acquainted with the above-mentioned David Roſs of Bainagown, 
the Lords of Seſſion, by repeated Interlocutors, unneceſſary to be recited, as none of theſe are appealed 

againſt, granted Warrant for taking the Depoſitions of certain Witneſſes t Jie in retenlis and theſe Wit- 
neſſes were accordingly examined. | | 10S HOAW* 235 ©1 220073 07, > | 


* 0 


In the mean Time the Diſpute between Sir Alexander Gilmour 'and Colonel TLottbart was determined, and 
| the preferable Right, as between them two, urider General R.. Tallzie, was: found to be with the Apel- 
lant, Colonel Lockhart, © ODOT 6} JOINT 1] {it een . 7 2113 W 3 7 TOE 
OW BNA INI MY! 2 4122.1 681276 ORF o0 46594 bas jad 3DnTr it let 
Afterward the Reſpondent proceeded in his Suit, | and-infiſted:before theo Lord Ede field, Ordinary, to be 
allowed a Proof before Anſwer of his general Reaſons of Reduction, in Terms of original and addition 
Conde ſcendances; and to be allowed Proceſs of Diligence againft Havers for tecovering the other Writings | 
and Title-Deeds of the Eſtate, or any Part thereof, deviſed to Helts Male: whereupon the Lord Ordinat), 
#7 Feb. 1756. by Interlocutor . of 27 February y 56; made Aviſandum with che Condeſcendances, Informations, and addi- 
tor appealed tional Condeſcendances, and Anſwers given in for either Party, to the Lords, and granted Diligence at the 


from. « Purſuer's '(Reſpondent's) Inſtance againſt Havers, for 'recovering ſuch farther Rights and Titles to the 
Eſtate of Baſnagown, or any Part thereof, which were teviſe to Heirs Male whatſoever.” | 
| LY $1197 jo 891180 200 
29 July 1756. : 


Second Interlo- The Cauſe having been accordingly reported, the Lords of Seſſion, by their @nanjmoys Interlocutor of 


eutor appealed 29 Fuly, 1756.—< Before Anſwer, allowed the Purſuer, Alexander Roſs of Pittalny, "(the" Reſpondent) "4 
<< prove his Reaſons of Reduction, and all Facts and Circumſtances which'm̃ be material for him, in the 


** Cauſe; And allowed the Defender, Colonel James Roſs, to prove his Defence, and All Fucts and Jann 
** ſtances which may be material for him in the Cauſe; and allowed bath Parties a © het Probation, : 

Freut de jure; and granted Commiſſion for taking the Examination of the Witneſſes, to be report. 
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Clerk of Proceſs, to mage Open the Seals of thole Proofs which have already been taken to lie renti 
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45. But the Lords of Seſſion, by their unanimous Interlocutor of tith Auguſt 
wr, don, without appointing it to be anſwered. | ' mung 
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- Againſtthe above tecited Ihnterlocutor of "the"29th Fuly 1556, Colonel Rei preferred a Petition, ard 
thercby prayed, »4 that the Lords of Seffion'would either aſfoilfie hiqp wich reſpect to all the Lands other than 
«choſe contained in the Charter 1667; or if the Reſpondents inſiſted for a Diligence to recover other 
« Titles, in order thereby to ſhew, that other Parts of the faid Eſtate ſtood likewiſe de viſed to Heirs Male, 


« to ſupercede, granting any Proof till it ſhould appear what other Titles could be recovered upon that 
46% Dil Mann, e x0 nter | 1 
1756, Reluſed the ſaid Peti- 
© The Appelia nt acquieſced in theſe Tnterlocutors, and in the Proof thereby glanted to both Puna, for 
proving their ſeveral Allegations, whereby, agreeably to the uniform Practice in, Caſes of the like Nature, 
ic was reſerved to the Court, after. the Proof ſhould be reported, to judge what Effect and Operation it 
ſhould have in the preſert Diſpute; and in purſuance thereof, as both Parties extracted Acts and Commil- 


ſons for proving, in Terms of the faid Interlocutors, many Witneſſes were examined by both Parties, and a 
Variety of Writings recovered; and as ſoon as a State of the Proofs could have been prepared, the whole 
Cauſe would have received the Judgment of the Court. 8 N E bs 


But as General Roſs had poſſeſſed himſelf of the Title-Deeds of the Eſtate, in the manner above ſet 
forth, immediately after the Death of David Roſs the laſt of Balnagown, and it being now ſub judice whe- 
ther the Eſtate. belonged of Right to the Appellant or Reſpondent, the Reſpondent, was adviſed, that he 
was entitled to demand Inſpection of the Charter-cheſt of the Family of Balnagown; and therefore preferred 
a Petition, praying that ſuch Inſpection might be ordered; and to his Petition annexed a Condeſcendance, 
or Particular of various Titles of the Eſtate of Balnagown and Parts thereof (other than any of thoſe already 
above recited) taken and. acquired by David Roſs the ſecond, and David Roſs the third, of Balnagown, 
from the 1 647 at various Periods downwards, containing Limitations of the Eſtate to Heirs male. 


Together with the ſaid Petition, the Reſpondents produced the Marriage-articles between David Reſs of 


| s 
Balnagown, and Lady Anne Stuart, bearing Date the 15th of Marcb, 1666; whereby the Lands of Meicłle 
Dallas, and other Parcels therein mentioned, Parts of the Eſtate of Balnagown, (other than thoſe contained 


in the Charter of 1667) were ſpecially deviſed to the ſaid David Roſs and his Heirs Male what- 


ſoever, and alſo produced the above-recited Service of David Roſs of Pitcalny, the Reſpondent's Anceſtor, 
in the Year 1657, as Tutor of Law, to the ſaid David Roſs of Balnagown. © aa 4s 


The Appellant put in his Anſwers to the ſaid Petition, in which Matters were greatly miſrepreſented. 
and at the ſame Time ſerved an order of Appeal, after which the Court could not proceed to give 
* upon the aforeſaid Petition and Anſwers, or upon the Reſpondent's Replies to thoſe 

wers. | 


The Interlocutors appealed from are thoſe of the 27th of February, 29th of July, and the 11th of 


Auguſt 1756 ; but the Reſpohdents humbly hope theſe Interlocutors will be affirmed for the following, 
among other, | | | 


CN 


2 The two Interlocutors of the 27th February and 29th of Fuly 1756, one of them granting Diligence 
| to the Reſpondent for Production of Title-Deeds, the other allowing both Parties to make Proof 


before Anſwer, manifeſily tend to do Juſtice between them, in the only Method, by which it can 


be attained. The Reſpondent's Character, as Heir Male of the Family of Balnagown is not diſ- 
puted, but his Right to the ſeveral Eſtates in Queſtion depends upon recovering the Settlements 


of thoſe Eſtates by virtue of his Diligence. His Right to ſet aſide the Appellant's Titles muſt 
depend on his being allowed to make out a Caſe of Fraud in Evidence. 


II. Thefe Decrees are warranted not only by ſubſtantial Rules of Juſtice, but by the common Forms of 
the Court. It would be repugnant to the Ends for which Courts are inſtituted, and to conſtant 
Experience, if Proceſs for producing Deeds, or for making Proofs, were refuſed in Limine to a 
Plaintiff, whoſe Caſe is properly alledged in Point of Law; and if the Facts be properly alledged, 
ſo as that the legal Relevancy is evidenr, without further Argument (as it muſt be in every Cale 
of Fraud) the regular Courſe of the Court warrants the ſending Parties to Proof before Anſwer z 
becauſe the Judgment of the Court can be governed only by the Facts proved. 


Il. It N immaterial and improper to determine the Extent of the Reſpondent's Right as Heir 
Male, before any Proof is allowed upon the Queſtion of Fraud. If he does not prove the Fraud, 

he can be entitled to no Part of the Eſtate. If he does prove it, then it will be Time enough 

to enquire, how much of the Eſtate he ought to recover, and how much the Appellant ought to 
retain, either by virtue of the Charter of 1648, or any other Deeds or Inveſtitures which have 
changed the Succeſſion from the Heirs Male of David Roſs of Pitcalry, or the Heirs Male waat- 


ſoever of Balnagown, to the Heirs or Aſſigns of Robert Lord Roſs, which laſt Character belongs 
neither to the Appellant nor the Reſpondent. | 


IV. The Interlocutor of the 5th February 1740, did not intend to preclude the Reſpondent from pro- 
ducing Titles to the whole Eſtate as Heir Male. The Decrce does not ſay, that the Reſpondent 
has no Right to inſiſt for any Part of the Lands, except the Lands comprized in the Biſhop of 
Roſs's Charter of 1667. It only lays down a Rule, which cannot be controverted, that ſo far 
as he can ſupport his Character of Heir Male, he may proceed; ſo far as the Eſtate 


ſtands limited to Heirs whatſoever, or Heirs General, his being Heir Male will not 
avail him. 15 | 
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Opinion, | — — 
Titer Heir Mat, e tgy Xs we bk ſliced alleged xr nap N 
VI. Ii it be 1 Wee Wie dend Condefcrndance has ſubſtantially varied. od cert 
original ode, ſtill it is ſubniited, that che Interlocutor of the 5th Februaty 1 | 
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| with Juſtice, and the Coutt ought not ſo early to have the Reſj 
' fecution of his Claim. The Allegations of Fraud in the original Condeſcendance were ſtrong 
and ly relevant, and ought not to have been fo ſtriftly taken, The Decrees of 
now ap againft, are ſuch as ought to bevy 22 pronounced i 
not neceſſit for the Reſpondent to to begin dr novo, and inſtitute another 
C 
| =y in Con of it, 3 ovember 1741, ng 
during Charles Roſ?'s af Parliament, kept the Suit alive, and way «Ground 
| forthe ſubſequent Steps taken in the Cauſe and the Decrees lately pronounced z which therefare 
-appear to be as well warranted in Point of Regularry, as they en, ; | 


Vn. The Appellant himſelf has affirmed the Interlocutors, againſt which he aff pre 2 A 
for he has not only re 3 
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